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“Public Records”

Public records include “all writings and recordings that
consist of letters, words or numbers, or their
equivalent, set down by handwriting, typewriting,
printing, photostatting, photography, magnetic
impulse, optical or magneto-optical form, mechanical
or electronic recording or other form of data
compilation, however stored, regardless of physical
form or characteristics, prepared or owned by, or in
the possession of a public body or its officers,
employees or agents in the transaction of public
business.”



“Public Body”

Any legislative body, authority, board, bureau, 

commission, district or agency of the 

Commonwealth of Virginia or any political 

subdivision, including cities, towns and counties, 

municipal councils, governing bodies of 

counties, school boards and planning 

commissions.

Any committee or other entity created by a 

public body to perform a delegated function of 

the public body or to advise the public body.



Public Records

The general rule is that all public records 

are open to public inspection and copying.

The Act applies to existing documents.  

The Act does not require the government 

to answer questions or create documents.



Public Records

 Reports

 Contracts

 Ordinances

 E-mail

 Video recordings

 A note written with a 
crayon on a napkin

 Computer data

 Text messages

 Draft documents

Any document or recording of any kind, used in the 
transaction of public business and possessed by a 
state or local governmental entity, its officers, 
employees, or agents.



Requests for Documents

Any Virginia citizen who is not in jail or 
prison, or any member of the press, may 
make a FOIA request.  

Other laws provide access to certain records 
to persons who do not reside in Virginia:

• Government Data Collection and Dissemination 
Practices Act

• Virginia Public Procurement Act



Requests for Documents

A request for documents need not be in writing, 
and the requestor is not required to cite the Act 
or refer to the request as a FOIA request.  If a 
Virginia citizen or member of the press asks for 
a document, she has made a FOIA request.

The motive of the requestor in making the 
request is irrelevant under the Act, even if the 
request is made solely to harass a governmental 
agency or to impede its daily operations.



Requests for Documents

The requestor must identify the records she seeks 
with “reasonable specificity.”

Example:  A request for “anything that might help 
me when I sue the City” is not reasonably specific, 
but a request for “any documents referencing street 
repairs since 2005 on the 2600 block of Atlantic 
Avenue” is reasonably specific.

If a request is vague, the government may seek 
clarification.



Best Practices

Put your request in writing.

Be specific, and limit your request to one topic.

Request only the documents you need, and provide a time 
frame.

 Avoid phrases like “any and all” or “since the beginning of 
time.”

 Start with a narrow request; you can always file a follow-up 
request for additional documents.

Identify the departments or employees from whom you seek 
records.

If seeking lots of documents, consider asking to inspect them 
rather than demanding copies.

If costs are a concern, request a cost estimate.



Responses to Requests for 

Documents
Within five working days of receipt of the request, 

the government must …
 Provide the requested documents

 Withhold documents and cite exemptions in writing

 Provide some and withhold some, citing exemptions 
in writing
Must disclose, in writing, the subject matter and quantity of 

any withheld documents.

 Notify in writing of need for additional seven days

 Request a deposit if the estimated cost to respond to 
the request will likely exceed $200



If 12 Days Aren’t Enough

 Government may attempt to negotiate a longer period of 
time with the requester.  

 A deposit request tolls the time.  

 The government may petition a court for additional time 
to respond when the request is for an “extraordinary 
volume of records or requires an extraordinarily lengthy 
search” and a response within twelve business days 
“will prevent the public body from meeting its operational 
responsibilities.”  Before petitioning, government must 
“make reasonable efforts to reach an agreement with 
the requester.”



Costs

The government may charge for its actual and 
reasonable costs incurred in accessing, 
duplicating, supplying or searching for the 
requested records

Search time should be assessed at the hourly 
rate of the lowest compensated department or 
division employee who has a sufficient degree of 
familiarity with the requested documents to 
enable an efficient search.



Exclusions

The Act contains a list of more than eighty 
categories of documents that are excluded from 
the Act’s mandatory disclosure provisions.

Unless another provision of state or federal law 
explicitly prohibits the release of a document, the 
government has discretion as to whether to 
invoke an exclusion.

Exclusions must be narrowly construed.



Examples of Exclusions

Personnel records

Medical and mental health records

Documents protected by the attorney-client privilege

Certain records about the award of a governmental 
contract (prior to award)

Appraisals and cost estimates of land subject to 
purchase or sale by a government (prior to the sale or 
purchase)

Documents created exclusively for use in a closed 
meeting

Documents for which disclosure is explicitly prohibited 
by federal or state law



Exclusion Va. Code Sections
§ 2.2-3705.1:  General Exclusions

§ 2.2-3705.2:  Public Safety

§ 2.2-3705.3:  Administrative Investigations

§ 2.2-3705.4:  Education

§ 2.2-3705.5:  Health and Social Services

§ 2.2-3705.6:   Proprietary Records/Trade Secrets

§ 2.2-3705.7:   Specific Public Bodies & Limited Exceptions

§ 2.2-3706:   Law Enforcement Agencies  



Why Request Exempt Records?

Confirmation that the records exist

Learn the quantity of records being withheld

Protect the records from destruction

Obtain the records through a different 
process, such as a subpoena.



Enforcement

Anyone who believes that a governmental employee or
official has violated the Act may file suit in general district or
circuit court.

The case must be heard within seven days of filing.

The government has the burden of establishing by a
preponderance of the evidence that a record is exempt
from required disclosure. Any failure of the government to
follow the procedures established in the Act shall be
presumed to be a violation of the Act.



Enforcement

If the court finds that a governmental employee or official
violated the Act, the court may award an injunction
against repeated violations, and the court may award
attorney’s fees.

If the court determines that an employee or official
willfully or knowingly violated the law, the court is
required to impose against the employee a civil penalty
of at least $500 but not more than $2,000 for a first
offense, and a penalty of at least $2,000 but not more
than $5,000 for subsequent offenses.



The FOIA Council
The Virginia Freedom of Information Advisory 
Council is a state agency with the expertise 
to help resolve FOIA disputes in lieu of 
litigation. They provide advice to requesters.

Their written advisory opinions can be 
searched online (foiacouncil.dls.virginia.gov) 

(866) 448-4100

http://foiacouncil.dls.virginia.gov/ops/welcome.htm


City of Virginia Beach Freedom of 

Information Office

First local government  Freedom of Information 

office in the Commonwealth (created in 2003)

Staffed by a full-time paralegal

In FY18, the FOI Office responded to 945 

requests, provided copies of more than 300,000 

pages of documents and more than 130 audio 

files, and facilitated inspection of thousands of 

additional documents



Making an Online FOIA Request for City of Virginia Beach Public Records
• Go to www.vbgov.com and search for “FOIA” & click on “FOIA Request Center”

•Select “FOIA Records Request”

http://www.vbgov.com/








Questions?


