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PRESENTATION OVERVIEW
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• Mergers and Acquisitions 101 

• Pre-merger RIM preparation and planning

• Due diligence process 

• Post-merger RIM integration

• Five areas of concern

• RIM for Divestitures 

• Conclusion and questions



WHY YOU?
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• “Records management and IT have frequently 
been step-children to the due diligence process 
but are major contributors to the ultimate 
success or failure of those endeavors. 
Valuations are key and records and information 
management plays a critical role in determining 
how effectively the merged organization is able 
to integrate information and skills.”

Cindy Warner, PricewaterhouseCoopers’ CIO Advisory Services



GOOD MERGER
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BAD MERGER(S)
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WHY YOU?
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• In corporate acquisitions, records are often 
thought of in terms of space – physical or 
electronic.

• But, they are the core of business operations 
and integral to the success of the deal. 

• Lack of due care in RIM integration can result in 
loss of business investment, but also significant 
compliance, regulatory and litigation risk.  

• Address RM before, during and after a business 
transaction.



MERGERS AND ACQUISITIONS 101
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• Merger:  Merging of two companies where only one 
company will exist in the end.

• Asset Purchase:  Purchase of all or part of one 
company’s business (assets) by another – two 
separate companies may continue to exist.  

• Divestiture: Partial or full disposal of a business unit 
through sale, exchange, closure or bankruptcy.

• Reorganization: Internal re-structuring within a 
company (or subsidiaries owned by the same 
company).  On a large scale, if subsidiaries are 
separate corporate entities, can be akin to a merger; 
on a small scale, might be a non-legal transaction 
consolidation of branches or divisions.



HOW TO POSITION YOUR COMPANY
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• Documentation and training on policies and 
schedules

• Up to date lifecycle management policies and 
procedures

• Visibility in organization

• Review and revise best practices’ that cover 
operational efficiencies:

– Review of off-site storage vendor contracts

– Audits of technology functionality

– Backup media rotation and disposition cycles



MERGER READINESS
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1. Start migrating to electronic records now. 

2. Scan incoming records and sync with your own. 

3. If you want to find it again, index it. 

4. Learn the laws and regulations—or partner with 
someone who knows them.

5. Create—and enforce—data retention and 
destruction schedules. 

6. Make sure your plans include secure document 
destruction as well as secure media destruction. 

7. Develop a plan to categorize data into tiers.

8. Revamp your records and information 
management policies. 



DUE DILIGENCE
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• MAKE SURE THAT A RECORDS MANAGEMENT 
PROFESSIONAL IS PART OF THE DUE DILIGENCE TEAM!

• Get and monitor the list of records each party will produce. 

• Review the parties’ respective records-retention schedules.

• Facilitate access to any on-site or off-site (vendor) storage 
facilities, or other hosted applications.

• Identify any password-protected or encrypted data, or data 
with special transfer requirements.

• Address treatment of privileged and confidential documents, 
as well as any statutory bases of privacy (e.g., HIPPA, GLBA) 
that may apply.

• Develop a high-level map of where electronic information 
resides, and on what types of systems.



DUE DILIGENCE – PRIVACY COMPLIANCE
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• You cannot control the information the other 
company collects.

• Due diligence process should include audit of 
records to locate and identify personal 
information and other private information that 
should not be transitioned, and plan for 
secure disposal of such information.

• Key areas of concern:  HR, customer data –
including contracts and account information, 
legal records. 



DUE DILIGENCE – COST PLANNING
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• Assess physical space and supplies used for 
storage of physical records. 

• Review any service level agreements with 
vendors managing records.

• Analyze electronic document and information 
storage and determine capability or need for 
new systems.

• Assess appropriate staffing needs to manage 
volume of records and changes in RIM 
structure/volume. 



TO INTEGRATE . . . OR NOT TO INTEGRATE
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PREPARING FOR INTEGRATION
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• Create a decision process to determine internal RIM 
authority after organizational changes.

• Prepare a plan for migration and integration processes 
for electronic documents and other data after merger.

• Check the date of (and update?) the last records 
inventory.

• Consider any regulatory obligations related to the 
records at issue in this deal.

• Identify any records currently subject to litigation-related 
preservation notices or ongoing investigations.

• Quality control to ensure transferred records are 
complete package.



INTEGRATING RIM POLICY
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• Is the over-arching policy accessible and easy to 
understand by the affected employees?

• Is the retention schedule devised in a manner to 
balance risk against cost?

• Is the program simple enough to be easily 
implemented and audited?

• Is record disposition handled in the ordinary 
course of business, automated where possible 
and deployed in a secure manner so as to meet 
privacy and other regulatory requirements?



POST-MERGER INTEGRATION

• Intake assessment 

• File integrity and clean-up

• File conversion

• Deployment of new policies and 
procedures 

• Training of new (and old) employees on 
the handling, location and policies 
associated with new and existing records

16



• Merging legal hold and regulatory record 

keeping protocols

• Merging data systems

• Eliminating archival data

• Departing employees

• Data protection and privacy
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5  RIM AREAS OF CONCERN



LEGAL HOLDS AND PRESERVATION
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• All parties to the deal should identify the information that 
needs to be preserved in response to active litigation holds 
OR “reasonably anticipated” litigation.

• Identify who will be responsible for post-reorganization 
preservation efforts.

• Ask everyone about relevant records: Human Resources, 
Finance, Accounting, etc.

• Ongoing communication between the reorganized entities. 

• Consider seeking an agreement from the organization 
retaining the information to preserve all relevant information 
in response to a third party preservation notice.

• Document your decisions to create a record that will 
support the defensibility of your post-reorganization 
program.



PRESERVATION CONSIDERATIONS
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• Phoenix Four, Inc. v. Strategic Resources Corp., No. 05-4837, 2006 
WL 1409413, *1-2 (S.D.N.Y. May 23, 2006): 
– Finding that plaintiff had “established the elements necessary for an adverse 

inference instruction” when relevant, unproduced information was found on 
dissolved company-defendant’s server during a routine repair call and despite 
defendant’s explanation that the ignorance of the data’s existence was due in 
part to the post-dissolution departure of defendant’s technical specialist.

– Awarded sanctions when, upon eviction, dissolved company abandoned 
documents and computers when it “knew or should have known that the prospect 
of litigation was very real…and that] the abandoned items contained relevant 
information.”

• Rockwood v. SKF USA, No. 08-168, 2010 WL 3860414, *1-2 , 5 
(D.N.H. Sept. 30, 2010): 
– Finding an obligation on the part of the foreclosed company to have ensured the 

safe keeping by its purchaser of documents relevant to a lawsuit the foreclosed 
company anticipated filing.

– Admonished the former owners of a foreclosed entity for allowing the new owner 
to delete acquired documents that were unnecessary to continue operating the 
business when the former owners should have anticipated litigation.



ISSUES WITH MERGING DATA SYSTEMS

• Data compatibility

• Database architecture

• Accessibility to the end user
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ELIMINATING ARCHIVAL DATA



• Every organization stores and manages data it does not need.

– Redundant, outdated, trivial and risky data represents 
between 15% and 60% of data maintained.

• Without proper guidelines to determine how data is organized, 
collected, and disposed of, costs and time incurred in 
collecting and reviewing data is unnecessarily multiplied. 

• Identify data for disposal: accumulations of legacy data, 
orphaned data, backup tape stockpiles, data leftover from 
system retirement and migration, even archived hard copies.  
It’s no longer of business value!

• Effective data governance minimizes unnecessary and 
outdated data while formalizing the company’s rationale and 
procedures for doing so.
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ELIMINATING ARCHIVAL DATA



DEPARTING EMPLOYEES

• Develop a plan, immediately!

– Preservation concerns

– Continuation of knowledge and business efficiency

– Security of information

• Actions:

– Work with HR to track departures and compare 
against legal hold lists

– Assist with transition of information to the business

– Safely dispose of assets
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DATA PROTECTION AND PRIVACY

• Protection Concerns:

– Sensitive IP and business strategies

– International data

– Personal data

• Actions:

– Access controls

– Configuration lockdowns

– Encryption
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RIM FOR DIVESTITURES
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• Develop and maintain list of all records being 
divested.

• Gather related records from all sources – active, 
inactive and electronic.

• Sanitize records and remove protected information.

• Update records management systems to reflect 
divestiture of records.

• Include inventories of records in physical boxes 
sent.

• Send manifest(s) and require a “closing” 
confirmation signature on records transfer. 
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CONCLUSION AND QUESTIONS


